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IN THES 
UNITED STATES COURT OF APPEALS 
© OR THE -ISTRICT OF COLU MBIA CIRCUIT 


. No. 24799 


UNITED STAT<ZES OF A AMERICA 
Vv. 
ANLCREW PP. LEAZER, 


Appellant 


STATE 4ENT OF THE ISSUES 
1. Whether the court below, by its substantial participation in the examina- 
tion of defense witnesses and its expressed disapproval of defense testimony, pre- 
judiced the defendant in his right to a trial by jury. 
2. Whether refusal by the court below to permit defendant to be committed 
under Title I of the Narcotic Addict F ehabilitation Act of 1966 was a denial of 


equal protection of the law. 


3. V:hether the first count of the indictment, charging sale of heroin to a 


minor, should have been dismissed when all evidence indicated that the minor was 


not receiving the drug for himself, but for an adult. 


This case has never previously been before this Court. 


KREFERENC&S TO RULINGS 


I eference is made to the following rulings of Hon. Gerhard A. Gesell in 
the court below: 

1. Lenial on July 30, 1970 of defendant's pretrial motion for civil commit- 
ment under Title I of the Narcotic Addict F ehabilitation Act of 1966 (date of 
denial appears as docket entry in court below). 

2. vcenial on June 4, 1970 of defendant's oral motion for mistrial (see 
transcript at 170-172). 

3. Order of commitment of September 29, 1970, ordering defendant to be 


placed in the custody of the attorney general for 90 days for determination of 


whether he is an addict and Likely to be rehabilitated by treatment under Title II 


of the Narcotic Addict Rehabilitation Act of 1966. 


ETATE AENT OF THE CASE 

Appellant Andrew FP. Leazer (hereafter referred to as ' defendant’ ) appeals 
from a conviction before a jury on June 4, 1970, after a two day trial, on all 
counts of a four count indictment charging sale of narcotic drugs to a juvenile 
(21 U.S.C. §176b), sale of narcotic drugs (26 U.S.C. §4705(a) ), possession of 
narcotic drugs not in the original stamped package (26 U.S. C., §4704(a) ), and re- 
ceipt and concealment of narcotic drugs (21 U.S.C. §174). he was sentenced 
under Title II of the Narcotic Addict Fehabilatation Act of 1966 (18 U.S.C. 

§° 4251 et seq.) and subsequently found to be an ' eligible offender:, 

Defendant was apprehended on February 18, 1969 at approximately 5:00 Pf 
in a Eigh's Ice Cream Store located at 1400 Pennsylvania Avenue, °.E., 
Washington, D. C. (Tr. 7-8). A police officer on foot patrol Bbeervea defendant 
in the store in the process of counting geletin capsules into the hand of Carl 
Wilson, who at that time was 15 years old (Tr. 19). Both defendant and the juve- 
nile were arrested and charged with violation of the federal narcotics laws (Tr. 9). 
© search of defendant by the officer on the scene resulted in discovery on defen- 
dant's person of 16 additional white capsules in a plastic vial and a tinfoil packet 
containing a white powder (Tr. 9-10). Ten capsules were recovered from the 
juvenile. (Tr. 10). There was evidence presented at trial that the capsules and 
the package contained heroin (Tr. 39). 


On pretrial motion of appointed counsel, defendant was committed to t. 


Elizabeths Hospital for a mental examination. By letter to the District Court 


dated Aarch 3, 1970, the acting superintendent of the hospital concluded that 


although defendant ‘ suffers from Drug .ependence, Heroin." he was competent 
to stand trial. The letter further opined that on or about the date of the offense, 
defendant was not suffering from a mental disease or defect substantially affec- 
ting his emotional or mental processes, or substantially interfering with his be- 
havior controls, and that the offense, if commited by him, was nota product of 
any mental illness. 
Defense counsel made the following pre-trial motions which were denied by 
the court below: 
(a) to dismiss the indictment on the ground that defendant, 

an addict, could not under the Eighth Amendment be 

punished for acts which are done under the direct 

compulsion of his disease of addiction, 

to declare unconstitutional the mandatory 10-year 

sentencing provision of 26 U.S.C. §7237 (applicable 

to certain of the offenses with which defendant was 

charged) on grounds of denial of equal protection and 

due’ process, and violation of his Zighth “/mendment 

rights. 


(c) for civil commitment under Title I of the Narcotic 


Sddict I ehabilitation Act (28 U.S.C. §2901 et seq. ) 


At trial, the first government witness was the arresting officer who testified 
to the facts and circumstances of the arrest. (Tr. 7-18) The government's 


second witness was Carl Wilson. Y¥:ilson testified that on the day in question he 


had been sent by his mother to the store, across the street foe his home, to 
purchase groceries. efendant approached him and asked mee if he knew one 
John Wilson who, the juvenile testified, was his father. Defendant requested 
that the juvenile seek out his father, who lived close by but ot with Wilson and 
his mother, ana to ask his father 'how many' the father a reiniey (Tr. 21). Carl 
wilson ran this errend, returned to the store and told defendant this his father 
wanted ''ten'"'", (Tr. 21) The officer entered the store and Pande his arrest as the 
capsules were being transferred. (Tr. 9), 

Wilson testified that he had never seen defendant prior to the events des- 
cribed above (Tr. 23). Ee further testified that he did not use drugs himself, 
that he gave no money to defendant, and that he intended to ee the capsules 
in question to his father (Tr. 25-26). No evidence to the contrary was introduced 
at any time. : 

The next two government witnesses, both officers attached to the Narcotics 
fection, Aetropolitan Police Cepartment, testified that mee each had given the 
confiscated material a 'preliminary field test’ which indicated the presence of 
a narcotic drug of the opiate group (Tr. 28, 33). They were followed by the 
final direct government witness, a forensic chemist, who pertoeated a laboratory 
analysis of the material and determined the presence of Heroes (Tr. 39). 


After the government rested its case, defense counsel moved for judgment 


of acquittal on the first count of the indictment (21 U.S.C. §176b )-on the ground 


that the evidence, considered most favorably to the government, indicated that 
the drugs were delivered to the juvenile not for his own use but for his father. 


The court reserved ruling (Tr. 41). 


The defense case was grounded on the defense of insanity, and relied upon 
the testimony of three witnesses. -efendant did not take the stand. The first 
defense witness was a ir. Harrison C. Beldon, a medical doctor attached to 
the Listrict of Zolumbia Jail Eospital, who examined defendant the day after 
his arrest. Or. Beldon diagnosed the defendant as being “under the influence 
of heroin' and "dependent on heroin' (Tr. 46,56). Ke observed defendant going 
through withdrawal symptoms and noted the presence of both old and new needle 
marks in defendant's arm (Tr. 47-48). Several times during the course of 
ir. Beldon's testimony, defense counsel asked whether the witness had an 
opinion as to whether defendant was a "drug addict' on the date of his examina- 
tion (Tr. 49,53,55). Zach time, the court refused to permit the witness to 
give this opinion on the grounds that the word ‘addict’ had no precise medical 
meaning, despite the doctor's explanation that a person becomes an addict after 
he has used a drug long enough that his system craves the drug, and he will 
suffer withdrawal symptoms if it is not supplied (Tr. 49-50). As discusged 
more fully hereafter, the court participated rather extensively in the examina- 
tion of Dr. Beldon. 

The second defense witness was Lr. Francis L. Clark, a private psychia- 
trist, who had examined the defendant during the pre-trial period, and diagnosed 


him to be a ' passive dependant personality’ (Tr. 74). The witness testified ex- 


tensively as to the meaning of this term, and the facts which led him to thig 


diagnosis of defendant (Tr. 74-80). In addition, Lr. Clark testified that in his 


opinion defendant ‘was suffering from drug addiction on February 18, 1969 (Tr. 92) 


He further testified that narcotics addiction was a symptom of underlying 


emotional difficulties or disorders (Tr. 86). 


Dr. Clark stated at the conclusion of his direct testimony that, in his 


medical opipion, defendant's capacity not to work, take and use drugs on 
February 18, 1969 was 'substantially impaired' (Tr. 104). 

On numerous occasions while this witness was on the stand, the court took 
over questioning from defense counsel, and attempted to direct the responses 
of the witness. (e.g., Tr. 71, 73, 76-78, 85-87, 88, 91, 99-101, 127). 

Fowever, during cross-examination of ir. Clark, eincoeee intervened 
hardly at all. uring two brief interjections (Tr. 115-116), it recapitulated 
what it considered the government had elicited: that when defendant had satis- 
fied his craving for narcotics, he was "an entirely rational and organized 
individual who at that moment knows whether his conduct is legal or illegal’, 
and "he would understand what he was doing at that time'’ (Tr. 116). 

The third defense witness was Cr. Elliot Blum, a clinical psychologist, 
ir. Blum described in some detail (Tr. 133-135) the psychological tests 
given to the defendant at “t. Elizabeths Eospital. “sa result of these tests, 
administered under his direction, as well as hospital records, ir. Blum 
diagnosed defendant as having a ' passive aggressive"’ personality disorder, 
which he saw as 2 "mental illness" (Tr. 136-137). 

In the middle of Cr. Blum's testimony, apparently because of the wit- 
ness'x failure, in the eyes of the court, to properly substantiate his opinion, 


the court announced that it would entertain a motion to strike this testimony 


(Tr. 140). When the prosecution made this motion, the court ordered the 
testimony stricken.and sharply lectured defense counsel and the jury on its 
purported lack of worth (Tr. 140-141). The court then permitted defense 
counsel to proceed with his examination of _r. Blum, but stated that ''On this 
basis there is nothing the jury can use to tell whether this man's opinion has 
particular weight... or what weight they.are-going to give it." (Tr. 141) Ata 
later point, the court rebuked the witness ''That is a conclusion. Don't say 
D.K. to the Court. Iespond to the question, sir'. (Tr. 142) 

The court took over questioning of the witness on numerous occasions 
throughout his testimony (Tr. 133-135, 136-141, 142-144, 147-149, 151-153, 
161-163). 

Upon completion of the defense case, counsel moved for a mistrial on the 
basis of interruptions by the court in the examination of witnesses, tending 
to cast the court in the role of advocate. The motion was denied (Tr. 170). 

The government's final witness was a psychiatrist at °t. Elizabeth 
Hospital who came to the conclusion (Tr. 198) that defendant was not suffering 
from a mental disease and was able to control his behavior on February 18,1969 
The court rarely interrupted this examination. On cross-examination, the 
witness confirmed that he considered that defendant was ''suffering from a 
mental illness on February 18, 1969', to wit, heroin drug dependence, and 
that defendant was. ''a longtime hard-core addict' (Tr. 211). While the cross- 


examination was comparatively free from direct interference by the trial 


judge, the court sustained numerous objections by the prosecution to defense 


attempts to elicit the witness' views on the defendant's inability to stay away 
from drugs and trafficking (Tr. 237, 238, 240, 242). 

Upon completion of all testimony, the court refused to give the jury any 
of the three instructions proffered by defense (Tr. 244), ineluding an instruction 
concerning the combinational effect of mental illness and pazcotics addiction 
(Tr. 245). It denied a defense motion for acquittal on all foe counts, on the 
basis of the government's failure to establish defendant's sanity at the time of 
the offense (Tr. 244). In addition, it denied a renewed defense motion to strike 
the first count of the indictment (Tr. 248). 

The defendant was found guilty on all four counts. On September 25,1970, 
he was committed to the custody of the Attorney General fees an examination 


under Title II of the Narcotic Addict Rehabilitation Act (18 U.S.C. §4252) to 


determine whether he was an addict and likely to be rehabilitated by treatment 


under the Act. On the basis of findings that defendant was a rehabilitable 
addict and that the crimes were committed ''for the ey purpose of 
enabling [him] to obtain a narcotic drug which he requires for his personal 
use because of his addiction to such drug" (18. U.S.C. §4251), defendant was 
sentenced under the provisions of 18 U.S.C. §4253 on eorsy 6, 1971. He 
is presently undergoing treatment in the Federal Correctional Institution at 


Danbury, Connecticut. 


AEGU 42NT 


i. THE COURT BOLOW ERREC IN FAILING TO GRANT 
LEFENDANT'. .ziOTION FOR AISTRIAL IN VIEW OF 
THE COURT'S PREJULICIAL OVERPARTICIPATION 
IN THE EXAMINATION OF THE DEFENS SZ WITNESSES 

{The attention of the @urt is directed to transcript 
pages 43-156, 170-172, 225-226) 


It is a basic tenet of criminal justice, long recognized in this jurisdic- 
tion, that the trial judge must remain a dispassionate and fair arbiter. Ee 
must not by conduct, intonation or otherwise communicate his views on the 


evidence to the finders of fact and thereby inpinge-upon the right of an accused 


to a trial by the jury. Billeci v. United ‘tates, 87 U.S. App. ..C. 274, 184 


F.2d 394 (1950). 


' The judge is a disinterested and objective participant 

in the proceeding. 'Prosecution and judgement are 

two quite separate functions in the administration of 
justice; they must not merge'.' Billeci v. United States, 
supra, 87 U.S. App. -.C. at 283, quoting United “tates 
v. xlarzano, 149 F.2d 923, 926 (2nd Cir. 1945). 


This duty extends to careful abstention from overzealous questioning of wit- 
nesses at trial. As stated in United States v. Barbour, 137 U.£. App. L.C. 
116, 118, 420 F.2d 1319, 1321 (1969): 


'[ T]he judge must remain 'a disinterested and objec- 
tive participant in the proceedings, ' and principles 
both fundamental and indestructible in our criminal 
law exhort him to hold to a minimum his questioning 

of witnesses ina jury trial. Interrogation of witnesses 
tends to assimilate the court's role with the advocate's, 
and may tread over the line separating the provinces 
of judge and jury. The presumption of innocense may 
be jeopardized by an assumption of guilt radiated by 
overzealous quizzing by the judge, and the right to 


fair trial may be imperiled by an apparent breach 
of the atmosphere of judicial evenhandedness that 
should pervade the courtroom. There is the risk 
that the questioning may bear 'the seeds of tilting 
the balance against the accused' and place 'the | 
judge, in the eyes of some jurors, on the side of 
the prosecution.' There is also the danger that | 
the judge may elicit from the witness responses’ 
hurtful to the accused - responses to which the 
jury may assign peculiar weight becamgse of their 
ostensible judicial sponsorship." [ Footnotes 
omitted. ] 


This Court has emphasized the foregoing views on numerous occasions under 
widely differing circumstances. See Billeci v. United tates, supra; United 
States v. Barbour, supra; Peckham v. United ‘tates, 93 U.S. App. 0.C. 136, 


210 F.2d 693 (1953); Blunt v. United States, 100 U.S. ‘pp. 2.C. 266, 244 


F.2d 355 (1957); Jackson v. United States, 117 U.S. /pp.-. 2. 325, 329 


F.2d 893 (1964). See also, Blumberg v. United “tates, 222 #.2d 496 
(5th Cir.. 1955). 2 

In the trial of the instant case, defendant was substantially prejudiced 
by the court's repeated (and on occasion apparently hostile) interrogation of 
key defense witnesses. Both the volume and tone of the trial court's inter- 
ruption of defense counsel's questioning, and the posing of its own queries 
to defendant's witnesses, clearly planted ' the seeds of tilting the balance 
against the accused. " | 
4. The Quantity of “articipation by the Court 

The defense below was insanity, and relied solely on three witnesses: 
a medical doctor attached to the ..C. Jail Eospital (tr. Beldon); 2 private 


psychiatrist on the Georgetown University staff (Cr. Clark); and a clinical 


psychologist on the staff of “t. Elizabeths Hospital (Dr. Blum). rom the 
time of opening arguinent (Tr. 6), the defense did not contest the allegations 
of the indictment. Therefore, the testimony of the three witnesses in estab- 
lishing the insanity defense was essential. 

Despite the sensitivity and difficulty of proving that defense and its 
crucial nature in this case, the trial court seriously interfered with defense 
counsel's examination of all three witnesses. 

The sole purpose of Cr. Beldon's testimony, as illustrated by counsel's 
ultimate question at the conclusion of direct examination (Tr. 56), was to 
establish the defendant's heroin dependence on february 18, 1969 (the date 
of the offense). It was a comparatively simple direct examination. The 
court had, we submit, no reason or need to take over questioning. Nonethe- 
less it did so, in) what appears to be an unneeded, and therefore prejudicial, 
attempt to clarify the doctor's statements. 

For instance, in one series of questions, defense counsel requested 
the witness to describe a drug addict and drug addiction (Tr. 48). The 
witness' answer was responsive, and there is no reason to believe that de- 
fense counsel would fail to proceed properly. Nonetheless, the court inter- 
vened (Tr. 50-52,54,55-56). This action, taken alone and out of context, 


might not necessarily be damaging. However, it was followed by numerous 


other disruptions of the defense case. It must not be viewed in vacuuo, but 


in the context of the court's actions with respect to the two other defense 


witnesses. 


The chief witness on the insanity issue was Dr. Clark. His crucial 


testimony covered approximately 64 pages of transcript, of which approxi- 
mately 39 comprised defense examination and the ae cross-examina- 
tion by the prosecution. The court itself conducted approximately 25% of 

the direct examination (See, e.g., Tr. 71, 73, 76-78, 85-87, 91,99-101). In 
addition, as will be discussed below, during cross-examination the court 
asked questions of particular damage to the defense. 

The final defense witness was Cr. <lliot Blum, a clinical psycholo- 
gist. The prosecution (Tr. 132) stipulated ir. Blum's Eepernne asa 
psychologist. Apparently because of the witness' eee and prior 
appearances in cases of this kind, the court did not find it necessary 
(Tr. 172) to repeat the standard instruction to expert witnesses in insanity 
cases. Or. Blum's direct testimony covered 27 pages of the transtript 
(Tr. 129-156) and the cross-examination 10 pages. eis the court's 
acceptance of the witness as an expert, approximately one-third of the direct 
examination consisted of the court's question, witness responses, and 
discussions by the court. A number of comments from the bench clearly 
carried to the jury the court's suspicion of the witness' testimony. At one 
point (Tr. 138) the court interjected, "I have gotten rather lost.'’ At another 
point it ordered a portion of the testimony stricken (Tr. 140). At another 


point (Tr. 142) it rebuked the witness for a purportedly unresponsive answer. 


it is obvious from statements made from the bench (Tr. 96-97) that 
the court was unhappy with the manner in which the psychiatric testimony 
developed. However, especially in view of the crucial nature of this testi- 
mony to the defense, the court should not have become involved in the 
questioning to the point of discrediting both the defense witness and the de- 
fense case. “‘s this Court has emphasized, a trial judge has at his dis- 
position other, less prejudicial, methods of guiding testimony: 


"If a trial judge has definite ideas as to what lines 

of inquiry ought to be pursued, he is free to call 

both counsel to the bench, or in chambers, and 
suggest what he wants done. That the judge may be 
able to examine witnesses more skillfully or develop 
@ point in less time than counsel requires does not 
ordinarily justify such participation. That is not his 
function. "' Jackson v. United “tates, supra, 117 U.S. 
App. ©.C. at 326, 329 F.2d at 894. 


B. The Court's Attitude As I eflected In Its Questions and Comments 
Echt tn its Suestions ana Comments 


More prejudicial than the sheer volume of the court's participation 
was its attitude toward the testimony of defense witnesses, particularly 
fr. Clark and Dr. blum. Whereas the law plainly requires that the trial 
judge maintain an even, dispassionate control in order that the jury obtain 
no inkling of the court's personal feelings, a fair review of this record, we 
submit, raises the grave likelihood that the jury carried into its delibera- 
tions the court's dissatisfaction with the entire defense case. 

There is little question, both from reading the transcript as a whole, 
and the excerpts reproduced below, that the court was dissatisfied both 


with the defense's presentation and with specific testimony elicited from its 


witnesses. Ata bench conference requested by defense during _r. Clark's 
testimony, the following colloquy occurred (Tr. 95-97): 


"4A. RO AERO [defense counsel]: Your Fonor, Iam 
going into behavior controls which is exactly the crucial 
testimony in this case. 


"THE COURT Well, he hasn't shown any knowledge yet of 
what this man did. None whatsoever. You have asked him 
whether he knows what he is charged with. You haven't 
asked him whether he knows what he did. 


"AR. ROAEDO: sll right. 


“THE COURT: Therefore, to begin with, I don't think it 
is yet clear that the Coctor has any notion as to what this 
man did. [am very disturbed about the general nature of 
this testimony. I assume it will get clarified on cross. 
But it certainly so far hasn't pointed to the problems that 
we have in this case. Unless the Doctor can relate this 
problem in some way to the necessity of this man going 
out and being a peddler, I don't see where you come out, 
It isn't a question of whether or not he has to have drugs. 
But what is there in what he has said so far that says he 
has to be a peddler? 


"TR. RO.AER.O: Well, we were getting to that. 


“THE COURT: There are all kinds of other things this 
man can do to make a living. Now, if your theory is that 
2 man with a passive-dependant personality, which is 
around 100, 000, 000 people in the United “tates, passive- 
dependant personality with symptomatic drug addiction, 
has no way of satisfying his drug addiction except by 
peddling, then I would be interested in that testimony. I 
don't think his testimony is going to that. His testimony 
says this fellow found release in drugs. In fact, he} says 
when he has drugs, as you have emphasized he did, he 

is perfectly composed, he is in good shape. In other 
words, he is a person who had full knowledge of what he 
was doing....3" 


or. Blum was, admittedly, not a model of clarity. ven so, the 


court had an affirmative duty not to undercut the testimony. In granting 


the government's motion to strike a portion thereof, the court stated, with 
the jury present and hearing every word (Tr. 140-141): 


"THE COURT: The testimony will be stricken. Ee must 
give the grounds for his opinion. He simply cannot state 
his opinion. He must give his grounds. That is what I 
thought was very clear. / man cannot just give his opinions 
because his opinions do not control the jury. The jury must 
guage whether his opinions have any foundation in fact, and 
on the basis of that, they must judge the facts from which 
he reached his conclusions. Be has given no facts. He 
says he performed a certain number of tests, but the re- 
sults of those tests, the aspects of the tests, the reaction 
of the defendant to the ink blots, and to these other matters 
have not been presented. Accordingly, there is no founda- 
tion for his testimony and I will strike it unless you want 

to pursue it, .4r. Romero. 


"4K. ROGERO: iay | proceed? 


‘THE COULT: On this basis there is nothing the jury can 
use to tell whether this man's opinion has particular weight 
in certain areas and not in others, or what weight they are 
going to give it. They have to understand how he arrived 
at it. The jury judges the facts and not ir. Blum or any 
doctor called by either side." 


+urthermore, the court was fully aware of the possible consequences 
of its participation in the examinations. £ s it stated in a bench conference 
while Dr. Clark was on the stand. 

"THE COURT: I haven't wanted to get into it and ask-a lot 


of questions because then I will be reversed on appeal be- 
cause Iam interjecting myself into the case. +.2x" (Tr. 97) 


It is possible that the court had misgivings about its actions. ur- 
ne cross-examination of the government's rebuttal psychiatrist, and ata 
bench conference out of the jury's hearing, it stated: 

‘ir. homero, in view of your feeling that the 

Court's participation in this case has not been 

helpful, and that the trial should be set aside, 

{have attempted during this examination to let 

you proceed ...." (Tr. 225-226). 
_-espite its subsequent assurance (Tr. 227) that 'I am going to let you pro- 
ceed. [am not going to cut you off ....", the court continued to take an 
active role in the defense cross-examination of the government psychiatrist, 
and sustained no fewer than five government objections to questions asked 
by defense. ; 

The key question presented here, and one which cannot be answered 
without a review of substantially the entire transcript, is whether the dis- 
approving attitude which the court explicitly expressed in bench conferences, 
spilled over so plainly to the jury as to constitute reversible error. Appel- 
lant contends that it did. sychiatric and psychological testimony is, at 
best, difficult to give and difficult for the jury to understand. It is based on 
concepts relatively foreign to a layman. / defendant relying on the defense 


of insanity should, we submit, be given as much latitude with respect to his 


witnesses (within the confines of Washington v. United tates, 129 U.S. App. 


x. Cc. 29, 390 F.2d 444 (1967) ) as possible. Clearly, the court below did 


not have this approach in mind. Its continual interruption ‘of defense counsel, 


its taking the reins of examination from him, must have had a deleterious 


effect. For example: 


'THE COURT: Iam not interested in his admissions. I 
am interested in your own view of him as a patient. Not 
what he told you, but your view of him as a patient. (Tr. 50). 


* ok Ok 


‘THE COURT: Justa minute. Ee is going to have to 
give all of the facts which lead him to the opinion that 
everyone who uses drugs is mentally ill. He can't just 
state that as an opinion. He is going to have to give the 
facts that lead him to that conclusion." (Tr. 85)* 


a a eS 


“THs COURT: Let's have the facts that you know that 
led you to that conclusion. The opinions of others are 
not facts. The opinions of others are simply other 
opinions. What facts in your experience as a doctor led 
you to conclude that everyone who is addicted to drugs 
of this kind, narcotics, is mentally ill, and what type 

of mental illnesses are we talking about?" (Tr. 86) 


a 


“THE COURT: Well the question is not what you generally 
gave but what tests were given to this man."' (Tr. 133) 


* OF OK OK 


‘THs COURT: Ihave gotten rather lost. I though that 
this psychologist had made a diagnosis based on five or 
six specific tests which you identified. Now, if he has 
made his diagnosis on the basis of other information, which 
he now apparently has, I think all of that information should 
be identified, including just exactly what information he has 


"% In this interjection the court misinterpreted the question asked by defense 
counsel. The question asked was 'Loctor, do mentally healthy persons 
become addicted to drugs?" (Tr. 85) 


used on the drug problem, and the extent to which he has 
used ward notes, and other matters that he has already 
referred to.' (Tr. 138- 139). 


OK 


'THS COURT: That is aconclusion. Don't say 9.K. to 
the Court. I.espond to the question, sir. Ihave said to 
you, give us an example of what it is you are talking about 
so the jury can judge what you are talking about. The jury 
must understand this. That is my whole interest, to be 
sure they understand it.' (Tr. 142-143) 


a a 


“THe COURT: +o you have any data as to how many 

people in the United ‘ tates feel ineffectual in See 

with other people?" (Tr. 151) 

The foregoing quotations are only an illustration; the transcript 


contains numerous other examples of the trial court interrupting defense 


counsel's questioning with questions of its own, questions which reveal strong 


misgivings about key defense witnesses and the testimony they were offering. 


C. The Imbalance of the Court's Participation 

This Court has occasionally indicated, discussing the question pre- 
sented here, that, in cases where the trial judge becomes too active a factor 
in the interrogation of witnesses, an ameliorating factor may, be participation 
by the trial judge on both sides of the case, thus possibly giving to the jury 
some feeling of balance. In the United States v. Green, | 
U.S. App. £=.C. F.2d (No. 23, 156, June 17, 1970) 


this Court said: 


"Such instances were not on one side. The court 
would occasionally rephrase questions asked by 
defense counsel as well as by the prosecutor. It 
twice rebuked the prosecutor, once when he inter- 
rupted defense counsel's objection and a second 
time when his questions on cross-examination be- 
came argumentative.' (slip op. at 7). 


“ee also United States v. Barbour, supra. 


A fair reading of the transcript in this case will indicate, however, 
that the court below substantially interfered in the conduct of the defense 
and rarely, if ever, interfered with the government. Indeed, in one of the 
few instances when the court asked its own questions of a government witness, 
its inguiry was helpful in doing away with the insanity defense. The clear 
sense of judicial approval and even endorsement of a prosecution witness' 
testimony could barely have escaped the jury's attention: 


"THE COURT: Loes the court correctly understand that 

it would be your view, as a doctor, that at the time vir. Leazer 
has, to use your words, alleviated or satisfied his anxiety by 
taking some heroin, that he is an entirely rational and organized 
individual who knows whether his conduct is legal or illegal and 
who is able to make choices at that moment as to whether he will 
go downtown or go to bed or whether he will go one place or go 
another? Is that right? ...." 


Be oe ers £ Dee “lca ok ook 


“THE COURT: And he could make a decision as to whether he 
was going to go downtown or go uptown or whether he was going 
to call on somebody or whether he wasn't, and he would under- 
stand what he was doing at that time?! 

(Tr. 115-116) 


In summary, appellant herein believes, as this Court did in 
Jackson v. United < tates, supra, that 


"On the whole record we cannot say, with that de- 
gree of assurance required in a criminal case, 

that the activities of the trial judge may not have 
prejudiced the defendant, notwithstanding the 

strong evidence presented against him. Accordingly, 
there must be a new trial.' 117 U.S. App. ©. C. at 
326, 329 F.2d at 894. 


LEFENLCANT WAS CENIED EQUAL PROTECTION 

OF THE LAV: BY REFUSAL OF THE COURT BELOW, 

TO PERMIT CO.i.4ITMENT UNCSE TITLE I OF THE 

NARCOTIC Ac DICT REHABILITATION ACT. 

(The attention of the Court is directed to defendant's 
pretrial motion for civil commitment under Title I 
of the Narcotic Addict Eehabilitation /ct) 


The Narcotic Addict Rehabilitation Act of 1966, under Title II of 


which defendant was sentenced, discriminates against persons like defendant 


charged with narcotics offenses by denying them access to the Act's pre- 


conviction remedies. tefendant-appellant contends that this discrimination 
is invidious and therefore violates his constitutional right to equal protection 
of the laws. 

Under Title I of the “ct, 28 U.S.C. §§2901, et seq. » 2 narcotics 
addict charged with a Federal crime may, if he 'is likely to be rehabilitated’ 
(§2902(a) ), be hospitalized prior to trial for a maximum period of 36 months 
and, if he 'has successfully completed theitreatment program", the charges 
against him shall be dismissed ( §2902(c) ). Under Title Il of the “ct, 


18 U.S.C. §§4251 et seq., similar treatment in lieu of a prison sentence is 


available to addicts ' likely to be rehabilitated’. However, sentencing’ 
under Title Il may be for up to ten years (§4253). 

Eoth Title I and Title II, however, are not available to all persons 
charged with a federal crime. Rather, eligibility is defined in 18 U.S.C. 
§4251(f) (Title II) and 28 U.S.C. §2901(g) (Title I). Part (2) of each of these 
subsections excludes from eligibility persons like defendant who are 
“charged with" (Title I) or "convicted of" (Title II) "unlawfully importing, 
selling, or conspiring to import or sell, a narcotic drug."’ However, 

Title II, which applies only after conviction, contains an exception not pre- 
sent in Title I: 

‘unless the court determines that such sale 

was for the primary purpose of enabling the 

offender to obtain a narcotic drug which he 

requires for his personal use because of his 

addiction to such drug. '! 

Thus, an addict like defendant charged with a crime related to sale 
of narcotics is denied all opportunity to obtain the pre-conviction remedies 
of Title I, whereas he may be sentenced for treatment under Title Il if, as 
was found in the instant case, his violation of law was primarily caused by 
2 need to feed his drug habit. Tee United States v. Porter, 277 F.Supp. 655 
{D. dinn. 1967). 

This creates an anomolous situation: addicts are denied ' rehabili- 


tative commitment under Title I of the Act' (Watson v. United States, 


U.S. App. 2. C.| 5 #.2d (No. 21186, July 15, 1970, 


slip op. at 28) if they are charged with crimes directly related to their 


drug problem -- i.e. addicts who are charged with sale of small quantities 


of narcotics in order to feed their habits -- while such "rehabilitative 


commitment' is made available to addicts who steal money or goods to feed 
1/ 
their habits. The addict charged with sale of drugs must be convicted and 


face either a long mandatory prison sentence or hospitalization under Title II 


for up to 10 years; the addict who steals or transports stolen goods, if the 


court determines him to be rehabilitatible may never even run the risk of 
trial and conviction. Yet it is the addict who is driven to become a small- 


scale pusher whose antisocial conduct is most closely related to his drug 
2/ 
problem. Indeed, this is illustrated by the trial court's finding in the in- 


stant case that the need to feed his drug habit was defendant's primary 


motivation in selling narcotics. 


The conviction need not be for sale or importation of narcotics. In the 
instant case, for example, counts one and two of the indictment charged 
defendant with sale and other acts which would not, absent the sale 
charge, disqualify him from Title I treatment (counts three and four 
charge no selling or importation). .ioreover, there was no evidence 

of sale either in the grand jury minutes or trial transcript and defen- 
dant's conviction under counts one and two must be based upon findings 
that he "furnished", dispensed", 'exchanged' or ' gave away' narcotics. 
Thus, despite the charge of sale which disqualified defendant from 

Title I treatment, that charge should not have been in the indictment and 
the question of '’sale'’ did not play a role in defendant's conviction. 


See United States v. Ashton, 317 F. “upp 860, 862 (D.C. D.C., 1970): 
"It is a matter of common knowledge that most addicts sell narcotics 
from time to time to finance their habit ..." 


.enying the preconviction treatment of Title I to addicts who sell 
drugs to feed their habits, is a classification which plainly violates the 


Constitution's guarantee of equal protection of the laws. /s this urt held 


in \.atson, supra, in striking down the provision in Title II (also found in 


Title I) which exempts addicts with two felony convictions from the provi- 
sions of the «ct: 


'...the discrimination between the two classes 
of addicts is constitutionally unacceptible. fs 
the ‘“upreme Court has said...' 

'Equal protection does not require that 

‘all persons be dealt with identically, but 

it does require that a distinction must 

have some relevance to the purpose for 

which the classification is made.' ' 
Slip op. at 28, quoting from Baxstrom v. Eerold, 
383 U.S. 107, 111 (1966). 


The fundamental purpose of the Narcotic / ddict I ehabilitation Act 
of 1966, as set forth in its preface, is that it is 
'{ T]he policy of the Congress that certain persons 
charged with or convicted of violating Federal 
criminal laws, who are determined to be addicted 
to narcotic drugs, and likely to be rehabilitated 
through treatment, should, in lieu of prosecution 
or sentencing, be civilly committed for confinement 
and treatment designed to effect their restoration to 
health, and return to society as useful members. "' 
The trial court specifically found that defendant was the very type 
of person to whom Title I was designed to apply -- i.e.'' 'the narcotic addict 
who is secondarily guilty of some sort of minor or nonviolent offense.' " 


Matson, supra, slip op. at 27, fn 12, quoting from the House floor debate 


on the 1966 Act. In addition, the trial court found that defendant's sale of 


3/ 


narcotics resulted primarily from his need to feed his drug habit. This 
latter factor raises serious constitutional problems in convicting defendant 
of any crime; see Robinson v. California, 370 U.S. 660 (1962), discussed 
in Watson, supra, slip dpinion_at p-19.. and United States ve Ashton, 317 
F. Cupp. 860 (D. D.C. 1970). Yet, anomolously, it is this oe of addict 


which is excluded from non-criminal disposition under Title i, Such ex- 


clusion is not only irrational, but it undermines the expressed purpose of 


the Act to aid addicts, such as defendant, whose crimes primarily result 
from their addiction. Furthermore, excluding from Title 1 all addicts like 
defendant, who ‘give or sell small quantities of drugs to others in order to 
feed their habits, undercuts the purpose of the Act as expressed in Watson 
(slip. op. 29), that it may operate to obviate I obinson problems in cases 
where crimes result from addiction. | 

In conclusion, the classification of all persons Seca with sale 
of narcotics as ineligible for pre-conviction treatment under Title I of the 
1966 Act, especially when such persons are addicts whose a of small 
quantities of drugs was caused by a need to feed their habits, is wholly at 
odds with the purposes of the 1966 Act and is constitutionally invalid. There- 
fore, defendant's conviction should be reversed and, based apon the post- 
trial finding of the court below which led to sentence under Title Ui, defendant 


should be committed under the provisions of Title I. 


3/ The requirement of such finding before one convicted of drug sale may be 
~~ sentenced under Title If, whereas no such finding is required for such 
sentencing of other criminals, creates an additional invidious discrimi- 
nation against the very class of addicts the Act was designed to protect. 


Il. THE COURT BELOW ERR<EL IN FAILING TO 
DIS 41SS THE FIRST COUNT OF THE INVICT- 
.AENT CHARGING CALE OF HEROIN TO A MINOR 
(The attention of the Gourt is directed to Count l 
of the indictment and transcript pages 41-42 and 
248-250) 


c 


The first count of the indictment cited violation by defendant of 21 U.S.C. 
§176b, which states in pertinent part: 


’ Notwithstanding any other provision of law, 
whoever, having attained the age of 18 years, 
knowingly sells, gives away, furnishes or dis- 
penses ... any heroin unlawfully imported or 
otherwise brought into the United ‘tates, to any 
person who has not attained the age of 18 years, 
may be fined not more than $20,000, and shall 

be: imprisoned for life, or for not less than 10 
years, except that the offender shallssaffer epth 
if the jury in its discretion shall so direct, '— 


All evicence produced at trial indicated that the transfer of narcotics to the 
juvénile was not for his own use; that he was acting as a mere agent, running 


an errand for defendant and the juvenile's father. The juvenile, in fact, 


gave undisputed testimony that he did not use narcotics himself (Tr. 25). 


There has apparently been little litigation under the above statute. It 
seems clear, however, from an examination of the legislative history, that 


it was not drafted to apply in the circumstances of this case. /s stated in 


4/ The court below granted defendant's pretrial motion to declare the 
death penalty unconstitutional on the authority of United tates v. 
Jackson, 390 U.S. 570 (1968). 


the report of the Subcommittee on Narcotics to the Eouse v.ays ana 
Committee, discussing this provision: 


"The narcotics traffic has been aptly described as 
‘murder on the installment plan'. The peddler 

or trafficker who is a killer on the 'installment 
plan' of the weaker persons in our society, including 
our youth, should be dealt with severely ....' 


'In the case of an adult peddler abetting a juvenile 
in the use of narcotics, a minimum mandatory 
sentence of 10 years... should be prescribed with- 
out opportunity for suspension or probation. ' 

U. . Code Cong. and /dmin. News, 84th Cong., 
2nd Sess. 1956, p. 3304 (Emphasis added). 


Obviously the Congress was deeply, and rightly, concerned about the 
peddler or trafficker who introduces a youngster to the = of drugs or 
otherwise pulls him into the stream of drug distribution. : This is particu- 
larly apparent because of the extraordinarily harsh penaten provision -- a 
minimum of 10 years, but death at the discretion of the a 


It is also apparent, however, that the statute should not be applied in 


an instance such as this where the evidence indicates clearly that the juve- 


nile was simply an agent, and whose contact with the narcotic, even if de- 


fendant's plan had not been interrupted by arrest, would have been momen- 
tary. : 

The words applying the statute to one who "inowingly sells, gives away, 
furnishes or dispenses' to a minor must, we submit, at least carry the im- 


plied condition that the statute will not be applied where, as here, the drugs 


were clearly meant for one other than the juvenile. 


5 / “ee Note 4, supra. 


Application of the statute in the instant case would permit its applica- 


tion in any situation where the drug momentarily passes through a juvenile's 
hands; for instance, where sale to an adult occurs but, in the course of 
transfer, the drug is handed to a juvenile who immediately hands it to the 
adult purchaser. uch a construction is patently ridiculous. 


' criminal statute is to be construed strictly, 
not Loosely. Such are the teachings of our cases 
from United Ctates v. \iltberger, 5 Wheat, 76, 
5 L. Zd. 37, down to this day. Chief Justice viarshall 
said in that case: 

‘The rule that penal laws are to be 

construed strictly, is, perhaps, not 

much less old than construction itself. 

It is founded on the tenderness of the 

law for the rights of individuals; and 

on the plain principle that the power of 

punishment is vested in the legislative, 

not in the judicial department'. Id, p. 95.' 
“The fact that a particular activity may be within the 
same general classification and policy of those 
covered does not necessarily bring it within the 
ambit of the criminal prohibition....'' United States 
v. Boston and iaine Lailroad, 380 U.¢. 157, 160(1965). 


C ONCLUSION 


For all of the foregoing reasons, defendant respectfully requests the 


act 
following relief: 


(a) Reversal of the conviction in the court below; 
(b) Kemand to the court below with instructions to commit defendant 
under Title I of the Narcotic Addict Rehabilitation Act of 1966, and 


(c) sismissal of the first count of the indictment. 
Respectfully submitted, 


Charles C. Abeles 
Thomas }.. Asher 

1730 i<treet, N.V.. 
\.ashington, -. C. 20036 
Counsel for “ppellant 
(Appointed by this Court) 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


I. Whether the trial court erred in its denial of ap- 
pellant’s motion for mistrial based upon the court’s al- 
leged improper participation in the examination of de- 
fense witnesses? 

Il. Whether the Narcotics Addict Rehabilitation Act 
of 1966 is constitutionally defective by barring pre-trial 
(Title I) consideration to addicts charged with traffick- 
ing while allowing them post-trial (Title II) considera- 
tion? 

III. Whether an individual transferring heroin cap- 
sules to a juvenile, with the understanding that the nar- 
cotics are for the juvenile’s father, is guilty of violating 
21 U.S.C. §176 (b)? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,799 


UNITED STATES OF AMERICA, APPELLEE 
Vv 


ANDREW P., LEAZER, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed May 12, 1969, appellant was 
charged in four counts with violations of 21 U.S.C. § 176 
(b),? 26 U.S.C. §§ 4704 and 4705, and 21 U.S.C. § 174. 
Following appellant’s commitment to Saint Elizabeths 
Hospital and a subsequent finding that he was competent 
for trial, and after his motion for civil commitment in 
lieu of prosecution under Title I of the Narcotic Addict 


2 Appellant’s pre-trial motion to declare unconstitutional the death 
penalty provision of this section was granted by the trial court 
on the basis of United States v. Jackson, 390 U.S. 570 (1968). 
See also footnote 20, infra. 


(1) 


2 


Rehabilitation Act (28 U.S.C. §§ 2901-2906) was denied, 
appellant was tried by jury on June 3 and 4, 1970, be- 
fore District Judge Gerhard A. Gesell. A verdict of 
guilty was returned on all counts. On September 25, 
1970, appellant was committed for examination under 
Title II of the Narcotic Addict Rehabilitation Act (18 
U.S.C. § 4254)? Thereafter he was determined to meet 
the criteria for acceptance into rehabilitation program 
under Title II, and was sentenced accordingly. 


The Government’s Case 


Metropolitan Police Sergeant Mitchell C. Dudley, who 
was on a walking patrol on February 18, 1969, in the 
area of the High’s Dairy Store at 1400 Pennsylvania 
Avenue, S.E., had oceasion to look into the window of 
this store at approximately 5:10 p.m. When he did so, 
he observed appellant and fifteen-year-old Carl A. Wil- 
son in the midst of a narcotics transaction (Tr. 7-8). 
Appellant was observed to be counting out gelatin cap- 
sules and dropping them one by one into the hand of 
young Wilson (Tr. 8-9). The sergeant entered the store 
and placed both individuals under arrest (Tr. 9). Ap- 
pellant, who had placed his right hand in his jacket, was 
directed to remove his hand from the pocket; upon doing 
so, he was observed to be concealing sixteen gelatin cap- 
sules, each subsequently determined to contain a quantity 
of white powder (Tr. 9). Recovered from the youth’s 
right front trouser pocket were ten capsules similar to 
those recovered from appellant. A further search of ap- 
pellant resulted in the recovery of a needle and syringe, 
as well as a tinfoil packet containing white powder of 
a sufficient quantity to fill an estimated sixty additional 


?Prior to this Court’s decision in (Albert) Watson v. United 
States, —— U.S. App. D.C. —, 439 F.2d 442 (1970) (en banc), the 
then forty-three-year-old appellant had been considered ineligible 
for Title II commitment because of two prior felony convictions, 
both of which involved narcotic trafficking. See Information as to 
Previous Convictions filed by the government in the District Court 
on July 17, 1970. 
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capsules (Tr. 10, 18, 35). No tax stamps were observed 
on or near any of the narcotics (Tr. 13-14). 

Carl Wilson explained to the jury his participation in 
the transaction. He indicated that at approximately 5:00 
p.m. on the date in question, he went to the High’s store 
at the request of his mother to get her some bread and 
milk (Tr. 20). While in the store he was approached 
by appellant, who was previously unknown to him. Ap- 
pellant then asked whether he knew John Wilson (Tr. 
22-23). Responding that John Wilson was his father, 
young Wilson was then asked by appellant to ask his 
father “how many do he want” (Tr. 21). Wilson asked 
appellant what he meant by that, and appellant again 
told him just to ask his father how many he wanted 
(Tr. 21). 

The youth then went a short distance away to his 
father’s house—his parents, although living in the same 
neighborhood, were not living together—where he related 
the conversation with appellant to his father (Tr. 21). 
The father, according to Carl Wilson, indicated that he 
wanted ten capsules, whereupon the youth returned to 
the store and advised appellant accordingly (Tr. 21, 26). 
Appellant then counted out ten capsules and gave them 
to Carl Wilson, who put them in his pocket; it was at 
this point, young Wilson testified, that the officer en- 
tered and arrested both of them (Tr. 22). 

After arrest and while being transported to the police 
precinct, appellant cautioned Wilson, “You don’t have to 
tell them nothing” (Tr. 24). Wilson further testified 
that he did not have any written order for the transfer 
of the capsules, nor did he give appellant any money 
for them (Tr. 24-25). He indicated, moreover, that he 
did not use narcotics himself and had intended to take 
the capsules in question to his father, who had used 
narcotics and who had previously been confined at Lorton 
Reformatory. Also related by the juvenile was the fact 
that he had no trouble understanding appellant (Tr. 
27), confirming the earlier testimony of Sergeant Dudley 
in this regard (Tr. 12-18). 
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The seized contraband was transmitted to Narcotics 
Squad officers, who performed a preliminary field test 
which indicated the presence of a narcotic drug (Tr. 16, 
18, 33-84). The evidence was then placed in a lock- 
sealed envelope, where it remained until examined by an 
Internal Revenue Service chemist, who testified at trial 
that the white powder proved upon analysis to be a mix- 
ture of heroin hydrochloride, morphine hydrochloride, 
and mannitol (Tr. 38-39). 


The Defense Case 


Appellant’s case was geared solely to an insanity de- 
fense and was presented through the testimony of three 
expert witnesses. The first of these was Dr. Harrison 
C. Beldon, a medical officer at the District of Columbia 
Jail (Tr. 48-44). Dr. Beldon testified that he examined 
appellant at the jail the day following his arrest and 
was of the opinion that, although physically appellant 
was “in reasonably good health,” he was under the in- 
fluence of heroin and showing some of the symptoms of 
withdrawal (Tr. 46). The doctor had also observed 
needle marks on appellant’s arms, some of which ap- 
peared to be old and others new in origin (Tr. 47-48). 
Based upon these observations and the history obtained 
from appellant himself, Dr. Beldon testified that it was 
reasonable to assume that appellant had been under the 
influence of narcotic drugs on February 18 (Tr. 48, 52- 
58) and that he was experiencing some withdrawal re- 
actions on that date (Tr. 56). The doctor indicated that 
notwithstanding the alleged withdrawal symptoms, ap- 
pellant was coherent, knew where he was at all times, 
was able to recognize the witness as a doctor, and was 
able to converse with him and answer his questions (Tr. 
59-60). 

Dr. Francis L. Clark, Jr., Assistant Professor of Psy- 
chiatry at Georgetown University, testified that he ex- 
amined appellant for approximately an hour in May 1970 
(Tr. 73). In addition, he considered the available rec- 
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ords of appellant, including those encompassing his ob- 
servation period at Saint Elizabeths Hospital, and diag- 
nosed appellant to be a “passive-dependent personality” 
who was addicted to narcotics as of the date of the of- 
fense in question (Tr. 74, 90, 92). Dr. Clark, when 
asked how this addiction and underlying mental condi- 
tion would have affected appellant’s behavior on that 
date, stated that appellant, faced with his long-standing 
association with narcotics, would resort to their use not 
only to alleviate tension or pain but also as a way of 
returning to a more comfortable situation (Tr. 94). The 
doctor was of the opinion that appellant seemed to func- 
tion better in an institutional situation and that there 
might have been a desire on his part to be caught and 
returned to such an environment (Tr. 94, 101). 

This witness was also of the opinion that, although 
intellectually appellant knew right from wrong at the 
time of the incident in question, his behavior controls 
were “very minimal” (Tr. 102-108), and that absent 
some significant controls he was “substantially impaired 
in his capacity not to. . . take and use drugs at that 
point” (Tr. 104). The doctor acknowledged that appel- 
lant, while under the influence of narcotics, would never- 
theless be able to appear fairly normal, to make certain 
types of decisions, and generally to understand what he 
was doing (Tr. 116-117). 

The final defense witness, Dr. Elliott R. Blum, a clini- 
cal psychologist at Saint Elizabeths Hospital, indicated 
that he had never met appellant but had supervised an 
intern who had administered a number of psychological 
tests to appellant (Tr. 133-135). After reviewing these 
test results with the intern, as well as available medical 
records and the intern’s evaluation, Dr. Blum testified 
that “we [Dr. Blum and the intern] came to the con- 
clusion that this person had a personality disorder, a 
defect in his personality and also that he had some mini- 
mal effects of certain brain damage” (Tr. 135). Dr. 
Blum quickly indicated, though, that the brain damage 
was “secondary,” not markedly interfering with appel- 
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lant’s functioning, and concluded that appellant had 
simply a personality disorder which he saw as a mental 
illness (Tr. 135-136). He labeled the disorder a “pas- 
sive-aggressive personality” (Tr. 187). 

After Dr. Blum indicated that he was not sure exactly 
what he was relying on to arrive at his opinion, and 
defense counsel then indicated he had no further ques- 
tions, the court stated that it would entertain a motion 
to strike Dr. Blum’s testimony (Tr. 140). The motion 
was then made by the prosecutor and granted by the 
court; however, the court in its discretion thereafter 
allowed defense counsel to reopen his direct examination 
(Tr. 140-141). Defense counsel then reexamined his 
witness, who thereafter attempted to state more cogently 
the bases for his opinions (Tr. 141-155). 

At the beginning of the second day of trial, appellant 
moved for a mistrial on the basis of the trial court’s 
alleged interference in the examination of the three de- 
fense witnesses (Tr. 170). The trial court, relying on 


Washington v. United States, 129 U.S. App. D.C. 29, 
890 F.2d 444 (1967), and indicating that its involve- 
ment was prompted by “unresponsive answers to inexact 
questions” (Tr. 171), denied the motion (Tr. 172). 


Rebuttal 


Dr. Robert Robertson, a staff psychiatrist at Saint 
Elizabeths Hospital, was called as a Government rebuttal 
witness (Tr. 173). He indicated that as the result of 
an interview with appellant and examination of the 
various medical records available to him, including ap- 
pellant’s lengthy medical history and Dr. Blum’s report, 
he was of the opinion that appellant suffered from drug 
addiction or drug dependence, but that this condition 
did not interfere with appellant’s emotional processes or 
behavior controls (Tr. 186). The doctor emphasized that 
his diagnosis was one of drug addiction and nothing 
more. He said that in a person such as appellant who 
is a long-standing drug addict, there are deviations from 
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normal behavior, but that they simply were not present 
in appellant to such an extent as to warrant a personal- 
ity disorder diagnosis (Tr. 187). 

Dr. Robertson then related at some length the basis 
for his opinion, indicating that even while under the in- 
fluence of narcotics, appellant’s behavior controls would 
be normal; that “both from his [appellant’s] history and 
from my experience with people who have used drugs 
for such long period of time that they ordinarily do not 
over-intoxicate themselves . . . they are experienced and 
they just cover up what would be the withdrawal symp- 
toms” (Tr. 193). 

At the conclusion of all the testimony, appellant’s mo- 
tion for judgment of acquital as to count one on the 
basis that the juvenile “was not the ultimate objective 
of the transfer’ (Tr. 41), along with a motion for judg- 
ment of acquittal on the ground that appellant’s sanity 
had not been proved beyond a reasonable doubt, were 
denied by the court (Tr. 244, 248-250). 


ARGUMENT 


I. The trial court did not exceed its proper role in its 
questioning of witnesses during the course of the trial, 
and accordingly ruled correctly in denying appellant’s 
motion for a mistrial. 


(Tr. 49-56, 95-97, 129-166, 170-172) 


Enlarging upon his motion for mistrial made at the 
start of the second day of trial (Tr. 170), appellant has 
leveled a broadside attack upon the trial judge, contend- 
ing that he was “substantially prejudiced by the court’s 
repeated (and on occasion apparently hostile) interroga- 
tion of key defense witnesses.” (Brief for Appellant at 
10.)? In support of his position appellant quotes at some 


3 Appellant’s brief is not paginated after page “la”. Counting 
the page after “la” as “2” and continuing consecutively through 
the brief, this reference would be to page 10. All other page refer- 
ences to appellant’s brief will be cited by counting from page 2 
consecutively to the end. 


8 


length from this Court’s opinion in United States v. Bar- 
bour, 187 U.S. App. D.C. 116, 420 F.2d 1819 (1969), 
but omits the following balancing language from that 
same decision: 


A trial judge is not a “mere moderator”; his 
function extends to necessary assistance to “the in- 
experienced layman in the [jury] box in finding the 
truth in the confusing conflicts of contradictory evi- 
dence.” His participation in the examination of 
witnesses may well be justified where the testimonial 
presentation promotes fuzziness as where testimony 
is inarticulately or reluctantly given. Thus we have 
recognized “the right of a trial judge to make proper 
inquiry of any witness when he deems that the end 
of justice may be served thereby and for the purpose 
of making the case clear to the jurors.” 137 U.S. 
App. D.C. at 117-118, 420 F.2d at 1320-1321 (foot- 
notes omitted) .* 


This in effect is what the able trial judge did here. Ad- 


mittedly, he was at times relatively active in the exam- 
ination of certain witnesses, but such activity is not in 
itself error. Burgman v. United States, 88 U.S. App. 
D.C. 184, 188, 188 F.2d 687, 641, cert. denied, 342 US. 
888 (1951). The court intervened in the questioning not 
by choice but rather because of its concern that the trial 
be conducted in accord with the guidelines set down in 
Washington v. United States, supra. Facing the jury 
was not a simple, uncomplicated factual determination, 
but an insanity defense, which necessitates that the jury 
“make difficult judgments regarding the impairment of 
behavioral processes and controls” and which “requires” 
that the trial judge “ensure that the jury base its deci- 
sion on the behavioral data which are relevant to a de- 
termination of blameworthiness.” Washington, supra, 


+The omitted footnotes cited Jackson v. United States, 117 U.S. 
App. D.C. 325, 329 F.2d 893 (1964); Billect v. United States, 87 
U.S. App. D.C. 274, 184 F.2d 394 (1950); and Griffin v. United 
States, 83 U.S. App. D.C. 20, 164 F.2d 903 (1947), cert. denied, 
333 U.S. 857 (1948). 
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129 U.S. App. D.C. at 31-32, 390 F.2d at 446-447 (em- 
phasis in original). As this Court has noted in a similar 
case, the possibility of pure jury speculation in this area 
is so great that the trial judge must be “unusually watch- 
ful” with respect to such expert testimony. Burgman v. 
United States, supra. 

Appellant asserts that the quantity of the trial court’s 
participation in this case was a significant factor in its 
prejudicial impact on the case, claiming for instance that 
“approximately 25%” of the direct examination of Dr. 
Clark and “approximately one-third” of the direct exam- 
ination of Dr. Blum was conducted by the trial judge 
(Brief for Appellant at 12). Yet this Court has but 
recently stated: “We would reject any strictly quanti- 
tative approach in determining whether the judge’s par- 
ticipation in the questioning was improper.” United 
States v. Wyatt, D.C. Cir. No. 24,106, decided March 
2, 1971, slip op. at 3. Thus the question must turn not 
upon how many questions were asked and how many 
times the trial court was compelled to clarify matters 
in the case, but rather upon whether such questioning 
and such interjections were appropriate and well-founded. 

Appellant faults the trial court for its questioning of 
Dr. Beldon, although indicating that “[t]his action, taken 
alone and out of context, might not necessarily be dam- 
aging.” (Brief for Appellant at 11.) We submit, how- 
ever, that the court’s questioning, when taken in context, 
reveals no “prejudicial attempt to clarify the doctor’s 
statements” (Brief for Appellant at 11)° but rather an 
effort to avoid the use of labels condemned by this Court 


5 Appellant’s claim of a “prejudicial attempt to clarify” would 
appear to be somewhat oxymoric. It is the trial judge’s duty “to see 
that a case on trial is presented in such a way as to be understood 
by the jury, as well as by himself. He should not hesitate to ask 
questions for the purpose of developing the facts; and it is no 
ground for complaint that the facts so developed may hurt or help 
one side or the other.” Simon v. United States, 123 F.2d 80, 83 
(4th Cir.), cert. denied, 314 U.S. 694 (1941), quoted with approval 
in Griffin v. United States, supra note 4, 88 U.S. App. D.C, at 22, 
164 F.2d at 905. 
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in Washington® and to clarify for the jury the basis for 
the doctor’s opinion. Likewise, in the case of Dr. Clark’s 
testimony, the trial judge in his questioning made re- 
peated efforts not only to clarify the testimony but also 
to keep it within the bounds of the Washington decision. 

With respect to Dr. Blum’s testimony, there were, to 
be sure, several instances when it was necessary for the 
trial court to question this witness, but the reason for 
the court’s questioning is perhaps best explained by ap- 
pellant himself in his brief when he acknowledges that 
“Dr. Blum was, admittedly, not a model of clarity.” 
(Brief for Appellant at 15.) As stated by this Court in 
Jackson v. United States, supra note 4: 


Sometimes a judge intercedes because of seeming 
inadequacy of examination or cross-examination of 
witnesses by counsel; sometimes to draw more in- 
formation from reluctant witnesses or experts who 
are either inarticulate, less than candid or not ade- 
quately interrogated. This is permissible of course. 


117 U.S. App. D.C. at 325, 329 F.2d at 893 (empha- 
sis added). 


Appellant, however, is further of the view that the 
court’s attitude toward the testimony of defense wit- 
nesses, particularly Dr. Clark and Dr. Blum, was such 
as to raise the likelihood that the jury carried into its 
deliberations the court’s dissatisfaction with the entire 
defense. In support of this contention appellant points 
to the bench conference which took place during Dr. 
Clark’s testimony and which he quotes in part at page 
14 of his brief. Omitted from the quoted colloquy, how- 
ever, were the concluding remarks of the trial court to 
defense counsel: 


6 “[TJhe trial judge should ensure that [the] meaning [of medical 
labels] is explained to the jury and, as much as possible, that they 
are explained in a way which relate their meaning to the defendant.” 
Washington v. United States, supra, 129 U.S. App. D.C. at 39, 
390 F.2d at 454. 
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I think you have got to develop what he understood 
this man did; or if he doesn’t know what he did, 
give him a hypothetical situation. We haven’t any 
evidence yet as to what he did. We don’t know why 
he wanted to take drugs to his former prison col- 
league. We don’t know why he was in that neigh- 
borhood. We don’t know what drugs he had taken 
before or afterwards because you are not putting 
the Defendant on the stand. Now, maybe it came 
out in therapy and perhaps he can develop it that 
way. But now it is just a barren record, Mr. Ro- 
mero [defense counsel], of what we need for the 
jury to make the determination. I think you had 
better develop hypothetically or otherwise exactly 
what the conduct was, and then you can ask him 
to what extent that conduct was related to his 
passive-dependent personality. (Tr. 97.) 


Unquestionably, the trial judge was not happy with the 
rambling, conclusionary testimony that was being pre- 
sented to the jury; he was no doubt mindful of the fol- 


lowing language from the Washington opinion: 


If trial counsel fail in their role, the trial judge 
would be well advised to urge them out of the pres- 
ence of the jury to explore and develop the subject 
so that the witness can translate all of his medical 
observations. 129 U.S. App. D.C. at 39 n.30, 390 
F.2d at 454 n.30. 


That is exactly what the trial judge did here.’ 
Appellant also finds fault with the trial court’s grant- 
ing of a motion to strike Dr. Blum’s testimony, a ruling 
which vvas made in the presence of the jury. Here again 
we submit the court’s actions were proper under the 
circumstances. This was clearly a situation where, at 


7 Even assuming for the moment any remarks made at the bench 
to have been prejudicial if heard by the jury, “nothing in the 
record indicates the bench conferences were heard by anyone other 
than the participants and the court reporter; accordingly, there is 
nothing on which a finding of prejudice could be based.” United 
States v. Green, 189 U.S. App. D.C. 75, 82, 429 F.2d 754, 761 
(1970). 
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best, in the words of the Barbour opinion, “the testi- 
monial presentation promote[d] fuzziness.” * 187 U.S. 
App. D.C. at 118, 420 F.2d at 1321. Dr. Blum’s direct 
testimony, which had been evasive and uncertain through- 
out and which by appellant’s own description was “ad- 
mittedly not a model of clarity,” concluded as follows: 


Q. Did you at all rely upon the detailed history 
of Defendant’s drug addiction? 

A. I don’t know. I don’t know. 

Mr. Romero. I have no further questions of the 
witness, Your Honor. Thank you. (Tr. 140.) 


Dr. Blum having preceded this testimony with the fact 
that he had never met appellant (Tr. 133), had not ad- 
ministered the psychological tests himself (Tr. 133), and 
was not sure exactly what information he was relying 
on to state his opinion (Tr. 139-140), and defense counsel 
then having indicated he had no further questions, the 
court was clearly justified not only in striking the testi- 


mony but in explaining to the jury why it was being 
stricken.® Indeed, if the court had not offered an expla- 
nation to the jury, we strongly suspect that appellant 
would now be arguing that it was error not to do. so. 
The trial judge did thereafter in his discretion offer 
defense counsel the opportunity to reopen his direct ex- 
amination and attempt to lay a proper foundation for 


8 An example of such fuzziness can be seen in an excerpt from Dr. 
Blum’s efforts to explain appellant’s personality disorder: 


The personality disorder is essentially—it is sort of a—oh, I see 
it as a bent twig of childhood. In a sense there is—sometimes 
we do something—may I have some water?—like, if we feel 
we aren’t—like the old thing about if we can’t have the grapes, 
we say the grapes are sour. That is an individual defense 
mechanism to account for the fact that we can’t get the 
grapes, so we try and rationalize. (Tr. 136.) 


? Contrary to appellant’s claim, the trial court did not announce 
in the “middle” of Dr. Blum’s testimony that it would entertain 
2 motion to strike (Brief for Appellant at 6). Rather, it was only 
after defense counsel acknowledged he had completed his direct 
examination (“I have no further questions of the witness, Your 
Honor”) that this incident occurred. 
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certain additional testimony (Tr. 141). While the grant- 
ing of the motion to strike was certainly not helpful to 
appellant’s position, it was both appropriate and correct 
under the circumstances. The trial judge, moreover, did 
allow appellant an opportunity to which he was not en- 
titled as a matter of right, when he allowed the reopen- 
ing of direct testimony after counsel had indicated he 
had no further questions of the witness. Aided by ade- 
quate cautionary instructions,” the jury was surely able 
to view Dr. Blum’s testimony in the proper perspective 
and to give it such weight as they might deem appro- 
priate. 

Finally, appellant points to the alleged imbalance in 
the trial court’s participation in the case as being fur- 
ther indicative of the prejudice he suffered. While this 
is a factor that may be considered, as the Court indi- 
cated in United States v. Green, supra note 7, we would 
again submit that such a quantitative approach is not 
dispositive. United States v. Wyatt, supra. Far more 


important is whether the trial court’s participation was 
justified and appropriate. By this standard appellant 
clearly received a fair trial. 


Il. The Narcotic Addict Rehabilitation Act is not consti- 
tutionally defective because it denies to appellant, and 
to other such addicts charged with trafficking, consid- 
eration for Title I commitment. 


Appellant contends that the Narcotic Addict Rehabili- 
tation Act (NARA) is constitutionally defective in that 


10 “You should understand that there is nothing that the Court 
has done or said in the course of these procedings, or that I am 
going to do or say in the course of these instructions which is 
intended to convey to the members of the jury how the Court 
feels the case ought to be decided. That is not the Court’s 
function. I have not intended to do that and I have not done it. 
It is part of the Court’s function on occasion to ask questions of 
a particular witness in an effort to clarify testimony, but you 
are not to draw any inference whatsoever from any questions 
the Court asks, or anything the Court does or says as to how the 
Court feels the case should be decided, because, as I say, you 
are the sole judges of the facts.” (Tr. 273-274.) 
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it discriminates against addicts, such as himself, who are 
charged with the sale of narcotics by denying them equal 
protection of the law. This argument is based on the 
congressional distinction drawn between an “eligible in- 
dividual” for pre-trial Title I consideration (28 U.S.C. 
§ 2901 (g)) and an “eligible offender” for post-trial Title 
II commitment (18 U.S.C. 4251(f)). Both titles exclude 
from eligibility those individuals “charged with” (Title 
I) or “convicted of” (Title II) “unlawfully importing 
[, or]* selling or conspiring to import or sell a narcotic 
drug”; while Title II, unlike Title I, goes on to modify 
this exclusion by stating: 


unless the court determines that such sale was for 
the primary purpose of enabling the offender to ob- 
tain a narcotic drug which he requires for his per- 
sonal use because of his addiction to such drug. 18 
U.S.C. § 4252 (f) (2). 


Appellant thus contends that he has been denied equal 
protection of the law by this alleged “invidious” and “ir- 


rational” distinction which excludes him from consider- 
ation from pre-trial Title I commitment while allowing 
him post-trial Title II commitment. The distinction 
drawn by Congress between trafficking and nontraffick- 
ing addicts in this regard is, we submit, in no way con- 
stitutionally defective; rather, it reflects a valid decision 
by Congress to allow the less offensive nontrafficking ad- 
dict an additional opportunity not available to the traf- 
ficking addict.” 

The congressional hearings and discussions prior to 


21 Title I reads “unlawfully importing, selling . . .”; Title II 
reads “unlawfully importing or selling ... .”’ The intent of both 
statutes would appear to be the same. 


22In determining amenability to criminal prosecution under 26 
U.S.C. § 4704 (a) and 21 U.S.C. § 174, this Court in (Albert) Wat- 
son V. United States, supra note 2, appears to suggest that there 
may be a similarly valid constitutional distinction between traffick- 
ing addicts and those in possession “solely” for their own use. 
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the passage of NARA ™ reflect a considerable difference 
of opinion between those who felt that traffickers in nar- 
cotics—even though addicted and selling to support their 
habits—should be excluded entirely from the act, and 
those who felt that such trafficking addicts should never- 
theless be encompassed within the act. For example, the 
Administration bill, H.R. 9167, when introduced did not 
exclude from eligibility under either Title I or II addicts 
charged with selling drugs if the court determined that 
such sale was for the primary purpose of enabling the 
individual to obtain a narcotic drug which he required 
for his personal use beacuse of his addiction.™ On the 
other hand, certain Congressmen were vehemently op- 
posed to such an approach under either title, as witnessed 
in the joint statements of Congressmen McCulloch, Mac- 
Gregor and McClory: 


There are few crimes which, in our judgment, 
approach in baseness the crime of selling narcotic 
drugs. Narcotic addiction is a plague on our society 


and the purveyors of the deadly substance are the 
carriers and spreaders of an odious contamination. 


* * * * 


Who are the sellers? By whom is this disease be- 
ing spread? To some extent it is the professional 
or nonaddicted seller of drugs who sells for profit. 
But the main carrier, according to many witnesses, 
is the addict himself. The individual addict, in our 
judgment, deserves no preferential treatment if he 
joins the profesional in corrupting and in helping 
to destroy the lives of others.™ 


13 Hearings on S. 2191 before the Subcomm., on Criminal Law and 
Procedures of the Senate Comm. on the Judiciary, 89th Cong., 2d 
Sess. (1966) ; Hearings on H.R. 9167 before Subcomm. No. 2 of the 
House Comm. on the Judiciary, 89th Cong., 1st and 2d Sess. (1965- 
1966). See also (Ida) Watson v. United States, 138 U.S. App. D.C. 
87, 408 F.2d 1290 (1969). 


14 Hearings on H.R. 9167, supra note 18, at 15-17. 
15 HR. REP. No. 1486, 89th Cong., 2d Sess. 44-45 (1966). 
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After considerable discussion in both Houses of Congress, 
the bill that ultimately became law resulted in a compro- 
mise between these conflicting views, with trafficking ad- 
dicts whose “primary purpose” in trafficking is “enabling 
the offender to obtain a narcotic drug which he requires 
for his personal use” allowed the rehabilitative provi- 
sions of the act after conviction under Title II, but ex- 
cluded from any pre-trial relief.** 

Such a distinction, we submit, is in no manner arbi- 
trary, vexatious or capricious, and in no way under- 
mines the expressed purpose of the Act” to rehabilitate 
addicts, as contended by appellant. See Mundey v. 
Waddy, D.C. Cir. No. 22,065, order of August 9, 1968 
(unpublished) ."* While denying trafficking addicts an op- 
portunity for Title I commitment, Congress has in no 
way denied them an opportunity for rehabilitation and 
treatment. All that is foreclosed to such persons is the 
opportunity to avoid conviction prior to treatment. 

As clearly articulated in Baxstrom v. Herold, 383 U.S. 
107, 111 (1966) : 


Equal protection does not require that all persons 
be dealt with identically, but it does require that a 
distinction must have some relevance to the purpose 
for which the classification is made. 


16 Additionally under Title II, Congress has wisely allowed the 
courts to retain jurisdiction over these trafficking addicts for a 
longer period of time—ten years as opposed to three years under 
Title I. Compare 18 U.S.C. § 4253 (a) with 28 U.S.C. § 2902 (a). 


17 “Tt js the policy of the Congress that certain persons charged 
with or convicted of violating Federal criminal laws, who are 
determined to be addicted to narcotic drugs, and likely to be 
rehabilitated through treatment, should, in lieu of prosecution or 
sentencing, be civilly committed for confinement and treatment 
designed to effect their restoration to health, and return to society 
as useful members.” Pub. L. No. 89-793, §2 (November 8, 1966) 
(emphasis added). 


18In Mundey the petitioner, making a similar contention, filed a 
petition for a writ of mandamus to compel the District Judge to 
consider her for Title I eligibility notwithstanding her statutory 
ineligibility for such commitment. This Court’s order denied the 
requested relief without opinion. 
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In this light we submit that it is in no way unreasonable 
for Congress to say that addicts who traffic in drugs, re- 
gardless of the reason, will be held to account and will 
be treated prior to judgment differently from those ad- 
dicts who do not support their habits by trafficking.” 
Such differentiation between classifications of addicts 
may well be a deterrent to trafficking in drugs; this in 
turn may lessen the number of new addicts in our society 
while still allowing such trafficking addicts the oppor- 
tunity for rehabilitation after conviction. 

In sum, Titles I and II reflect a balance struck by 
Congress between the need to provide an effective re- 
habilitation program for naroctic addicts charged with 
or convicted of a federal offense and the need to protect 
the public against the trafficker in all forms. In the bal- 
ancing process Congress did not, we submit, effect a 
denial of equal protection. 


Ill. The trial court ruled correctly in denying appellant’s 
motion to dismiss the first count of the indictment. 


(Tr. 20-27, 31-82, 41-48, 248-250) 


Renewing his contention first made at trial, appellant 
contends that the District Court erred by its failure to 
grant his motion to dismiss the first count of the indict- 
ment charging a violation of 21 U.S.C. §176 (b).% As- 


19 Congress may well choose within proper constitutional bound- 
aries to distinguish between addicts who traffic in drugs and addicts 
who steal to support their habits, a distinction which appellant does 
not feel to be permissible. Neither of these groups is a particularly 
desirable addition to society, but the trafficking addict who may be 
responsible for creating additional addicts is, in our view, far less 
desirable and deserving of less preferential treatment. 


20 This section states in pertinent part: 


Notwithstanding any other provision of law, whoever, having 
attained the age of eighteen years, knowingly sells, gives away, 
furnishes, or dispenses, facilitates the sale, giving, furnishing, 
or dispensing, or conspires to sell, give away, furnish or dis- 
pense, any heroin unlawfully imported or otherwise brought 
into the United States, to any person who has not attained 
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serting that the juvenile was merely acting as an agent 
for his father in the narcotic exchange, appellant argues 
that the transaction as conducted does not come within 
the purview of the statute. While recognizing that the 
testimony showed the juvenile to be an intermediary 
between appellant and the juvenile’s father, we submit 
nevertheless that appellant, “knowingly” having “furn- 
ished” and “dispensed” heroin to the juvenile,” must 
come within the proscription of the statute.” 

In enacting this provision as part of the Narcotic 
Control Act of 1956, Congress expressed grave concern 
over addiction, which it characterized as a “social malig- 
nancy” because of the manner in which illicit trafficking 
breeds new users and thus its own furtherance* It was 
against this backdrop that the section dealing specifi- 
cally with the sale of heroin to persons under eighteen 
was passed; and it was no doubt with this in mind that 
the trial court, after consideration of the statute, viewed 
the purpose of this legislation as being “to prevent any 
conduct that puts a juvenile in the process of trafficking 


the age of eighteen years, may be fined not more than $20,000, 
and shall be imprisoned for life, or for not less than ten years, 
except that the offender shall suffer death if the jury in its 
discretion shall so direct. 


See footnote 1, supra, as to the death penalty portion of this section. 


21 Appellant did not at trial and does not now dispute the addi- 
tional necessary elements of proof under the statute that he was 
over eighteen years of age and that the juvenile was under eighteen; 
nor does he allege any lack of knowledge that he knew Carl Wilson 
to be under eighteen. 


22—n denying appellant’s motion to dismiss this count, the trial 
judge stated: 


I do not see any ambiguity in the words “furnish and dispense.” 
It seems to me that the “furnish and dispense” does not require 
that the juvenile, himself, be a user. 

That language is unambiguous, it speaks in terms of provid- 
ing. There are no decisions on this that I have been able to 
find. I think the statute has been rarely interpreted so far. 
(Tr. 250.) 


23 H.R. REP. No. 2388, 84th Cong., 2d Sess. (1956). 
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in any way in the drug business” (Tr. 248). Appellant 
seeks to avoid such a conclusion by analogizing the 
transaction here to a strict principal-agent relationship 
in which the juvenile was simply an agent for his father. 
Such an approach, we submit, would tend to thwart the 
efforts of Congress to reach and eliminate the “adult 
peddler abetting a juvenile in the use of narcotics.” * 
In view of the absence of case law interpreting this 
statute, perhaps those cases interpreting statutes con- 
cerned with the prohibition of the sale of intoxicating 
beverages to juveniles where similar claims of agency 
Were made may prove instructive. While admittedly 
there is substantial authority to the contrary, we sub- 
mit that the reasoning of the court in the early case of 
People v. Garrett, 68 Mich. 487, 488, 36 N.W. 234, 285 
(1888), is quite sound and is in keeping with the con- 
gressional intent and purpose of the questioned statute 
here. Faced with an agency claim involving a liquor 
transaction with a juvenile, the Garrett court stated: 


The statute is not only aimed at the selling, but pro- 
hibits, also, the giving or furnishing, of liquor as a 
beverage to a minor. The defendant must have 
known that the boy might taste or drink of the beer 
before he got across the street if he so desired. It 
must be held that the legislature intended to prevent 
the delivering of liquor to children; that they should 
“touch not, taste not, handle not.” It is not. an un- 
common thing in cities for parents and others to send 
children of tender years into dram-shops after 
liquor. It makes no difference in my opinion, under 
the law whether the liquor thus procured is to be 
used by the adults of the children. It is within the 
statute which prohibits the sale, giving, or furnish- 
ing of liquor to minors. Any other holding must 
subject children to the temptations that surround 


Td. at 65. 


25 See Annot., 114 A.L.R. 121 (1938) ; cf. Campbell v. District of 
Columbia, 32 A.2d 394 (D.C. Mun. Ct. App. 1948). 
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and abound in saloons without remedy. ... We - 


ought not to acquit the defendant of a violation of 
this statute and thus encourage transactions of this 
kind. The only safe rule is to hold that a child 
cannot be made an agent to purchase or get liquor. 
And this I think is the plain intent of the law. 


When one considers the grave concern which Congress 
felt about narcotic trafficking in general and trafficking 
with a person under eighteen in particular, the logic and 
reasoning of the Garrett case appear persuasive. More- 
over, the agency argument of appellant certainly would 
appear to be even less favored when the transaction in- 
volved narcotics. For while it might be argued that a 
juvenile serving as a mere agent in an alcoholic beverage 
transaction is not involved in an illegal exchange, clearly 
the exchange between appellant and the juvenile’s father 
would have been illegal under any circumstances; thus 
it should not insulate this transaction from the obviously 
intended congressional goal of keeping narcotics out of 
the reach of a juvenile. While, as appellant notes, crimi- 
nal statutes are generally to be strictly construed, a 
strict construction should not be permitted to defeat the 
policy and purpose of the statute. 3 J. SUTHERLAND, 
STATUTORY CONSTRUCTION § 5606 (1948). 

The gravamen of the offense in question is not the use 
by the juvenile but the transfer of narcotics—whether 
it be by selling, giving away, furnishing, or dispensing— 
into his hands, thus subjecting the youth to the tempta- 
tion of this “social malignancy.” The only safe rule, and 
the one we submit is most in keeping with the intent of 
Congress, is that a child simply cannot be made an agent 
to purchase or in any manner to receive heroin, whether 
it be intended for his own use or not. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
JAMES E. SHARP, 
STEPHEN W. GRAFMAN, 
Assistant United States Attorneys. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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No. 24, 799 


UNITED STATES OF AMERICA 
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ANDREW P. LEAZER, 
, Appellant 


EXCESSIVE AND PREJUDICED PARTICIPATION 
BY THE TRIAL JUDGE 


——— ee ee EE 


Counsel for the Government asserts that the trial court did not exceed 


its proper role in questioning defense witnesses. The Government correctly 


1/ 


states in its brief (Brief for Appellee at 9-10) — that the question of impropriety 


of participation by the trial judge does not depend purely upon a quantitative 
Ld 


analysis of such participation. Defense counsel has not, and would not, argue 
otherwise. However, the Government conveniently sidesteps the principal 
issue — whether the court below, by its cumulative activity at trial, guantitative 
and qualitative, may have prejudiced the defendant so as to require a new trial. 


Jackson v. United States, 117 U.S. App. D.C. 325, 329 F.2d 893 (1964). 


SS 


1/ Page references are to the Government's typewritten brief; the printed 
brief has not yet been received by Appellant. 
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Defendant's assertion of prejudice does not of course rest solely upon 
quantity; that is but one factor. As stated in defendant's Serena brief, ona 
number of occasions during the trial the court, by its choice of words and its 
apparent impatience, may well have carried its personal feelings over to the 
jury. This is the fatal defect. 

Government counsel attempts to justify the court's participation in the 


questioning of all three defense witnesses by asserting the necessity of keeping 


their testimony within the bounds of WasHington v. United States, 129 U.S. App. 


D. C. 29, 390 F.2d 444 (1967). With respect to Dr. Beldon,: the Government 
apparently claims that Washington condemned the use of the terms "addict" 
or "addiction."' Our reading of Washington does not comport with this conclusion. 
It would appear, rather, that Washington decried the use of psychiatric catch- 
phrases which, in and of themselves, mean nothing to a lay panel unfamiliar 
with psychiatric jargon. Washington, we submit, should not be construed so 
far as to prohibit use of the word "addiction."' In any event, the word was fully 
explained. zal = 

The Government claims that the court's interjection ati Dr. Clarke's 
examination was an attempt to stay within the bounds of Washington. An examination 
of the record does not bear this out. Within the first few minutes of the doctor's 


testimony, he expressed his opinion (Tr. 74) that defendant was, on the date of 


the offense, a "passive dependent'! or "passive aggressive personality." Certainly 


2/ Furthermore, the court below did not give to Dr. Beldon the standard 
Washington instruction prior to his testimony. 
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this is the jargon proscribed by Washington. The court, if it had been concerned 
only about Washington, should have interjected at that point. It did not do so. 
From a fair reading of the record, we submit that the two principal judicial 
contributions to.the testimony are a sense of incredulity and impatience. For 


instance: 


THE COURT: You are saying, Doctor, he had trouble making 
friends. Is that what you are saying? (Tr. 76) 


THE COURT: Just a minute. He is going to have to give all 
of the facts which lead him to the opinion that everyone who 
uses drugs is mentally ill. He can't just state that as an 
opinion. He is going to have to give the facts that lead him 
to that conclusion. (Tr. 85) 


THE COURT: Let's have the facts that you know that led you 

to that conclusion. The opinions of others are not facts. The 

opinions of others are simply other opinions. What facts in 

your experience as a doctor led you to conclude that everyone 

who is addicted to drugs of this kind, narcotics, is mentally 

ill, and what type of mental illnesses are we talking about? (Tr. 86) 

As stated in defendant's principal brigf, Dr. Blum was nota model 

of clarity; indeed the court below may have been justified in attempting to 
channel his testimony. However, it is the method used in this case which is 
of concern. The court could, and indeed should, have used every effort not 
to ''tshoot down" the testimony within the jury's hearing. The record carries 


a strong indication of judicial disapproval; this could hardly have escaped the 


jury's attention, and correction of this attitude can hardly be expected by the 


court's standard instruction. 


aa 
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Il. DISPENSING NARCOTICS TO A 
MINOR 


The Government in its brief contends that defendant, " tknowingly' having 
‘furnished' and 'dispensed' heroin to [a] juvenile" (Government brief at 18), must 
be considered to have violated 21 USC §176b — this despite its admission that 
the testimony at trial showed only that the juvenile received the drugs for 
purposes of transmission to his father. Defendant cannot Recent this theory. 


There is apparently no judicial authority on either side of the question. 


* 
. 


The Government attempts to draw a parallel, however, to statutes prohibiting 
the sale of alcoholic beverages to minors. Cases interpreting these statutes 
have indeed considered the question of the guilt of a purveyor of liquor to a 
minor who is known by the supplier to be purchasing or obtaining the beverage 
for an adult. The Government fails to state, however, that the bulk of these 
cases hold against its assertion. As stated in 1943 by the District of Columbia 
Municipal Court of Appeals: 
"The weight of authority is that a statute merely forbidding 
the sale of intoxicants to a mingr is not violated where the 
purchase is made by the minor as agent for'a disclosed or 
known adult principal and the liquor is actually delivered by 
the minor to that principal." Campbell v. District of Columbia, 
32 A. 2d 394 (D. C. Mun. App. 1943). 3/ 
See also cases collected in Annot. 114 ALR 121 (1938). Furthermore, the statute 
violated in People v. Garrett, 68 Mich. 487, 36 N.W. 234 (1888), cited by the 
Government, contained language not contained in 21 USC §176b, to the effect that 


the sale of liquor to a minor shall be prima facie evidence of violation of the statute. 


_3/ Campbell, in a split opinion, found not guilty a person who sold cigarettes 
to a minor believing in good faith that they were intended for the minor's parent. 
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It is quite obvious that Congress was deeply concerned, when passing 21 
USC §176b, with ''an adult peddler abetting a juvenile in the use of narcotics" 
(Appellant's brief at 26). It is difficult to conceive, however, that the Congress 


would authorize such an extraordinarily harsh retribution as the death penalty © 


4/ . : 
(provided for in the statute at the jury's discretion) 4/ in a case such as this 


where the juvenile's function was admittedly one of agency only. This is not 
a situation where the child was acting for other juveniles. Nor is it a situation 
where he was acting for an unknown but purportedly adult principal. He was 
the agent of an adult known to defendant and to whom, in fact, defendant sought 
to give the drugs. Defendant was not in any way under these circumstances 
‘abetting a juvenile in the use of narcotics." The term '"abet'' means '"'en- 
courage," "instigate, '' or "countenance.'"' Defendant did none of these. 
Congress has passed an array of laws making substantially every 
phase of illegal narcotic use and traffic a federal offense. If defendant had, 
under the same facts, passed the drugs to an adult agent, he would have 
been found guilty of violating three of the statutes under which he was 
convicted. We respectfully submit that the fourth does not apply. 
CONCLUSION 
For the reasons set forth herein, and in defendant's principal brief, we 
respectfully submit that the relief requested in the principal brief should be granted 


Respectfully submitted, 


Charles C. Abeles 
1730 M Street, N. W. - Suite 605 
Washington, D. C. 20036 


Counsel for Appellant 
(Appointed by this Court) 


